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Letter from the Chair
By Stan Graham

W ith the advent  the
new year, it is an
appropriate time to

give thanks for all of our
many blessings. I am thankful
for many things this year, not
the least of which is a terrific
team of dedicated labor and
employment professionals
serving on the 2006-2007
Executive Council. Repre-
senting a diverse cross-section

of the labor and employment bar, the council has been
hard at work scheduling topics and speakers for the 2007
TBA Labor and Employment Forum. Please mark your

calendars now for April 12, 2007, and be
on the lookout for the details of what we
hope will be the most entertaining and
educational CLE you attend in 2007. It is
being designed with you in mind so please
do not hesitate to share any ideas you have

to make it more responsive to your needs. 
The Labor and Employment Section enters the new

year with a renewed commitment to make the section
more relevant to its members’ practice. In furtherance
of that goal, we hope you find the articles in this
newsletter interesting and informative. We also hope
you will consider contributing to future issues. If you
have an article idea, or would like to submit a piece for
publication, please contact Executive Council Member
and Newsletter Editor, Scott Schwieger, at (615) 244-
6380. Thanks, Scott, for your leadership in bringing
this and future issues together. 

With many thanks for your professionalism, your col-
legiality, and your dedication to the labor and employ-
ment bar, here’s wishing you a very happy new year. 

Stan Graham
Chair, TBA Labor & Employment Section
Waller Lansden Dortch & Davis LLP
Nashville

Mark your calendar now to attend the TBA Labor & Employment Section’s …

11th Annual Labor & Employment Forum
April 12, 2007
Tennessee Bar Center, Nashville
8:30 a.m. – 4:15 p.m.

• In-house Counsel and EEOC Presentation
• FMLA Panel Discussion
• Labor & Employment Update
• Employment Practices From the Insurance Side
• New Developments / General Labor Update
• The Ethics of Settlement + Tax Issues
• Reception Immediately Following CLE

Registration aavailable soon at the Tennessee Bar Association
1-800-899-6993 or in Nashville at 383-7421 or online at www.tba.org
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T he Labor & Employment Section’s Executive
Council and I are excited about this year’s Labor
& Employment Newsletter. Stan Graham, who is

now the section chair, did an excellent job as the
Newsletter’s editor last year, and we hope to continue
his good start. 

The current issue has excellent articles that we
believe are not only timely and interesting, but also
helpful to the practitioner in the trenches. Providing
those kind of articles is our goal. To do so, we need
your help. You know best what issues are most impor-
tant to you. You know what questions keep coming up,
sometimes without any clear answer, You know which
new developments in the law will have important and
lasting consequences for your clients. 

You also bring to the table a wealth of diverse per-

spectives. The Newsletter’s readership includes in-
house counsel, plaintiff ’s and defense bar, traditional
labor practitioners, government investigators and
agents, wage and hour lawyers, employee benefits
counsel, immigration attorneys, and general practi-
tioners. We want this Newsletter to speak to and for
every one of you who make our shared practice in the
Labor & Employment field so varied and interesting.

So please, if you have an article, an idea for one, a
nagging question, or a suggestion on how this
Newsletter can enhance your practice, let me know.
We need your help, and solicit your input to make this
the best newsletter it can be.

Thank you, and happy reading.
Scott Schwieger

Letter from the Editor
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In Garcetti v. Ceballos, a case pitting management
discretion against First Amendment rights, the
Supreme Court has ruled that public employees are

not protected by the First Amendment when speaking
in the course of their official duties.

Ceballos was also notable because the court held
oral argument a second time to permit newly con-
firmed Justice Samuel Alito to have a voting role, sig-
naling that it was deadlocked and that Justice Alito
would cast the decisive vote.

For many years, federal courts have used a two-part
inquiry to determine whether the First Amendment
protects a public employee’s speech. As set forth in
Pickering v. Board of Ed. and Connick v. Myers, an
employee first must show that the speech is about a
“matter of public concern.” If it is, the court then bal-
ances the parties’ competing interests. Before Ceballos,
the Supreme Court had never directly addressed
whether speech made in a public employee’s official
duties was entitled to Pickering/Connick analysis. 

Ceballos, a Los Angeles deputy district attorney,
believed that an affidavit used to obtain a search war-
rant contained serious misrepresentations. He advised
his supervisors and prepared a memo recommending
that the case be dismissed. He then testified at a court
hearing on a defense motion challenging the warrant,
a challenge that was rejected by the court. When he
was subsequently reassigned and denied a promotion,
Ceballos brought an action under 42 U.S.C. § 1983,
alleging that his supervisors retaliated against him for
writing the memo.

The Supreme Court took the case after the Ninth
Circuit Court of Appeals reversed the trial court’s
grant of summary judgment to the district attorney’s
office. In a 5-4 decision, the Court reversed the Ninth
Circuit and ruled that Ceballos’s speech was not enti-
tled to any First Amendment protection. Justice
Anthony Kennedy wrote the majority opinion, which
was joined by Chief Justice John Roberts and Justices
Antonin Scalia, Clarence Thomas, and Alito.

The opinion makes a distinction between the
speech of public employees as part of their job duties
and as citizens. Finding that the “controlling factor” in
Ceballos’s case was that the speech at issue occurred in
connection with his duties as a deputy district attorney,
the court ruled, “when public employees make state-
ments pursuant to their official duties, the employees
are not speaking as citizens for First Amendment pur-
poses, and the constitution does not insulate their com-
munications from employer discipline.”

The majority appeared to be swayed by the practical

consequences of increasing judicial oversight of the gov-
ernmental workplace, stressing that its holding would
enable pubic employers to exercise appropriate discre-
tion in managing their operations. A contrary standard,
according to the court, would “constitutionalize the
employee grievance” by involving federal courts in
communications between government employees and
their supervisors in the course of business. 

In a dissenting opinion joined by Justices John Paul
Stevens and Ruth Bader Ginsburg, Justice David
Souter suggested that a government employee should
be entitled to First Amendment protection under the
Pickering/Connick analysis if he “speaks on a matter of
unusual importance and satisfies high standards of
responsibility.” The dissent argued that the court’s
ruling creates an illogical state of affairs in which a
public employee has greater protection making the
identical protests outside the workplace, where the
speech is subject to Pickreing/Connick balancing, than
within his agency’s chain of command. 

“[I]t is senseless to let constitutional protection for
exactly the same words hinge on whether they fall
within a job description,” wrote Justice Stevens in a
separate dissenting opinion. “Moreover, it seems per-
verse to fashion a new rule that provides employees
with an incentive to voice their concerns publicly
before talking frankly to their superiors.”

In a separate dissent, Justice Stephen Breyer
declined to advocate Justice Souter’s suggested frame-
work. Instead, he reasoned that Ceballos’s speech was
protected because, as an attorney, he had special eth-
ical and constitutional obligations to speak under cer-
tain circumstances.

Section Secretary Professor Robert Rabin of
Syracuse University Law School views the court as
“unanimous in not wanting to give very much protec-
tion to government employees in speech related to their
jobs. Souter’s dissent sets a pretty high bar, saying an
employee won’t prevail in the Pickering balancing unless
he speaks on a matter of unusual importance with a high
standard of responsibility. And Breyer thinks that even
this isn’t enough protection for the government.”

“Ceballos just sends the wrong signal,” he said. “The
case came down just after the Enron convictions, and
in the face of astonishing levels of incompetence in our
government. Shouldn’t we be encouraging more and
not less reporting up by government employees?”

Other commentators disagreed. “On the facts, the
outcome is right,” said Professor James Blumstein of
Vanderbilt University Law School, analogizing to rea-
sonable time, place, and manner restrictions that are a

Supreme Court Reduces First Amendment
Protection for Job-Related Speech
By David L. Johnson, Miller & Martin PLLC

Continued on page 7
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T he United States Supreme Court has handed
down decisions that, effectively, mandate
employment law training for managers and

supervisors. Whether you train, how often you train,
and how effectively you train is crucial to employers
defending discrimination and harassment lawsuits,
especially where the threat of large punitive damage
awards is serious. In addition, several states, California
being the most recent, have passed laws requiring
employment law training. These common law and
statutory requirements make management training a
feature that employers cannot afford to ignore. 

The return on an employer’s investment in manage-
ment training on employment law is significant in actual
dollars and cents. Under the current status of the law,
proof of commitment to training is a defense to many
causes of action and can reduce exposure to punitive
damages. Specifically, Supreme Court law holds that
where a supervisor commits harassment and there is no
tangible adverse job action against the victim, the
employer can raise an affirmative defense to the lawsuit.
See Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 118

S.Ct. 2257 (1998) and Faragher v. City of Boca Raton, 524
U.S. 775, 118 S. Ct. 2275 (1998). The defense requires
proof that the employer exercised reasonable care to pre-
vent and promptly correct any harassing behavior; and
that the employee unreasonably failed to take advantage
of any preventive or corrective opportunities provided by
the employer or to avoid harm otherwise. Employment
law management training is critical to the first element
— that the employer exercised reasonable care to prevent
harassment from occurring in the workplace. 

In addition to shielding the employer from liability,
training can also reduce exposure to punitive damages.
Supreme Court law holds that companies can be pro-
tected against an award of punitive damages if they make
good faith efforts to comply with employment laws.
Kolstad v. American Dental Association, 527 U.S. 526, 119
S.Ct. 2118 (1999). Unfortunately, the court provided no
specifics on these “good faith efforts.” In the wake of
Kolstad, however, numerous subsequent state and federal
court decisions shine light on what will and what will not
suffice to put the employer in the best position to reduce
the risk of a punitive damage award. For example, there

Think Management Training is Optional? 
Think Again.
By M. Kim Vance, partner; Baker, Donelson, Bearman, Caldwell & Berkowitz PC

Effectively and routinely training managers can reduce the risk of liability and the amount of damages
that may be assessed against the employer. Ignoring the training obligation risks disaster.
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is no question that simply having written policies pro-
hibiting discrimination and harassment falls short of a
good faith effort at compliance. Courts demand more
than just words on a page or posters on the wall. Anderson
v. G.D.C., Inc., 281 F. 3d 452, 461 (4th Cir.
2002)(“placement of the EEOC poster regarding discrim-
ination in the dispatch trailer simply does not constitute a
good faith effort to forestall potential discrimination or to
remedy any that might occur.”); EEOC v. Wal-Mart
Stores, Inc., 187 F. 3d 1241 (10th Cir. 1999)(“Wal-Mart
certainly had a written policy against discrimination, but
that alone is not enough. Our review of the record leaves
us unconvinced that Wal-Mart made a good faith effort to
educate its employees about the ADA’s prohibitions.”). In
contrast, employers that have a system for routinely
training managers on employment laws get receive credit
from the courts. Hatley v. Hilton Hotels Corp., 308 F.3d
473 (5th Cir. 2002)(No punitive damages available where
employer distributed harassment policy, trained
employees on the policy, established a grievance proce-
dure for complaints, and investigated the plaintiff’s com-
plaint); Idusuyi v. Tenn. Dep’t of Children’s Services, 2002
WL 220640 (6th Cir. 2002) (Employer not liable for
harassment where it had a well disseminated sexual
harassment policy, multi-level grievance procedure, and
on-going sexual harassment training). 

On the other hand, those companies who choose to
forego training have not fared as well and have been
regarded as having a cavalier attitude toward the protec-
tions offered by employment laws. A case in point is
Mathis v. Phillips Chevrolet, Inc., 269 F.3d 771 (7th Cir.
2001), where a disappointed applicant for a job as a car
salesman brought suit against the car dealer for age and
race discrimination. The jury awarded the applicant
$50,000 finding that he was not hired because of his age,
which the court doubled because it deemed the violation
“willful.” The court reasoned that “leaving managers
with hiring authority in ignorance of the basic features
of the discrimination laws is an “extraordinary mistake”
for a company to make, and a jury can find that such an
extraordinary mistake amounts to reckless indifference.”
Although the employer pointed out that its employment
applications referenced non-discrimination, the court
explained that: 

this evidence appears more harmful to [the
employer] than helpful, because the jury could easily
have concluded that printing this statement on the
application but making no effort to train hiring man-
agers about the ADEA shows that [the employer]

knew what the law required but was indifferent to
whether its managers followed the law.
Id. at 778. 

Absent a state law requiring training at specific
intervals, there is no legally mandated time frame for
training. However, a word of caution about waiting too
long between training sessions is warranted based on
Greene v. Coach, Inc., 218 F. Supp. 2d. 404, (S.D.N.Y.
2002). There, the employer presented evidence of
seven employee harassment and discrimination
training programs in a four year period, but the court
upheld the jury’s punitive damages award because
“[t]he literature submitted by coach describing its
antidiscrimination policy reveals little about the
manner and extent to which coach retail managers
were exposed to these principles,” and “none of the
harassment and antidiscrimination training programs
… occurred during the two-year period during which
[plaintiff] worked at the company.” Id. at 414.

Likewise, the scope and manner of training may
vary depending on whether it is an individualized ses-
sion for a new manager or part of a regular management
meeting where other topics will be discussed.
Interactive training sessions are the most productive
giving managers and supervisors the opportunity to ask
questions and develop a real understanding of employ-
ment law requirements. Quizzes, case studies, and video
vignettes customized to the employer are all acceptable
means of making learning effective and fun.

The content of the training sessions may also vary
depending on the nature of the employer’s business and
your workforce. For example, depending on the
employer’s business, it may include any combination of
the following employment law aspects: the classes of
persons protected by discrimination and harassment
laws, the prohibition against retaliation, legal issues
related to the hiring process, reasonable accommoda-
tions for religious beliefs and disabilities, wage and hour
guidelines, proper documentation of employee per-
formance, employment-at-will and termination proce-
dures, union avoidance, whistleblower protections, and
the legal requirements of state and federal leave laws.

Effectively and routinely training managers can
reduce the risk of liability and the amount of damages
that may be assessed against the employer. Ignoring the
training obligation risks disaster. Employment law
management training is not optional. !
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T he National Labor Relations Board recently
expanded the definition of “supervisor,” a class
of employees ineligible for union involvement

under the National Labor Relations Act, in what has
been dubbed the “Kentucky River” trilogy of cases —
Oakwood Healthcare, Golden Crest Healthcare Center,
and Croft Metals. The immediate impact of the trilogy
is to decrease the number of employees eligible for
union membership. This shift impacts the labor move-
ment on both sides, causing a setback for unions
seeking to organize new workplaces and expand their
presence in existing union shops, and giving employers
wider latitude in strategically defining job positions
and allocating job duties to minimize unionization. 

To qualify as a supervisor under the NLRA, an
employee must (1) have the authority to engage in cer-
tain supervisory functions, (2) use independent judg-
ment to exercise this authority, and (3) exercise this
authority in the interest of the employer. The NLRB’s
recent rulings focused only on the first two requirements.

First, the NLRB’s recent decision broadened the def-
inition of two supervisory functions that satisfy the first
requirement: the assignment and responsible direction
of other employees. “Assigning” other employees was
broadened to include any authority to designate an
“employee to a place (such as a location, department,
or wing), appointing an individual to a time (such as a
shift or overtime period), or giving significant overall
duties, i.e. tasks or projects, to an employee.” While
routinely making time, place, or duty assignments is a
touchstone of supervisory status under the NLRA, a
direction to perform a discrete, one-time task is not.
The NLRB gave the example: “if a charge nurse desig-
nates an LPN to be the person who will regularly
administer medications to a patient or a group of
patients, the giving of that overall duty to the LPN is
an assignment. On the other hand, a charge nurse
ordering an LPN immediately to give a sedative to a
particular patient does not constitute an ‘assignment.’” 

With regard to “responsible direction of other
employees, the NLRB also flatly rejected the notion
that only “department heads” responsibly direct
others. Instead, the NLRB adopted a more practical
and fact-sensitive approach. To be engaged in “respon-
sible” direction, an employee need only be “account-
able for the performance of” the employees being
directed.” To use the NLRB’s example, “if a person on
the shop floor has ‘men under him,’ and if that person
decides ‘what job shall be undertaken next or who
shall do it,’ that person is a supervisor, provided that
the direction is both ‘responsible’ … and carried out
with independent judgment.” 

In addition to performing supervisory functions,
under the second prong, an employee must exercise

“independent judgment” to qualify as a supervisor. The
NLRB focuses on the degree of discretion, not the kind
of discretion. According to the NLRB, an employee
exercises true independent judgment when acting or
recommending action free of the control of others or
detailed policies or instructions from a higher authority.
Applying that standard, the NLRB concluded that
though manufacturing “leadmen” and “load supervi-
sors” performed supervisory functions, they were not
supervisors because they were vested only with “rou-
tine” direction in accordance with established prac-
tices, rather than true independent judgment. 

The NLRB also ruled that supervisors must spend a
“regular and substantial” portion of their work time per-
forming supervisory functions. Although the NLRB has
not adopted any firm standard, it indicated that employees
who perform supervisory functions at least 10 to 15 per-
cent of the time may be supervisors. In the hospital con-
text of the decisions, the NLRB concluded that while
full-time charge nurses were supervisors, part-time charge
nurses who generally worked as regular RNs were not. 

The practical impact of these recent decisions for
unions and employers alike includes: 

A re-drawing of supervisory lines. Because supervi-
sors fall outside of most protections of the NLRA must
be excluded from the bargaining unit, and are not enti-
tled to representation during disciplinary meetings or
to other rights and benefits arising under a collective
bargaining agreement, some employees may seek to
give up their “supervisory” status to protect their rights
under a collective bargaining agreement. 

A smaller bargaining unit. More supervisors
mean fewer potential bargaining unit employees,
reducing the overall number of potential union
members. This may make an employer a less attrac-
tive or harder target for unions. 

More positions over which management retains
exclusive control in union shops. “Supervisory” posi-
tions remain under management control, allowing
management to fill them with the employees of its
choice; bargaining unit positions typically are filled
by seniority or otherwise according to the terms of the
collective bargaining agreement. 

A need to rethink job descriptions. Employers
should also be advised to consider their job descrip-
tions and policies regarding the functions that
employees perform. Job descriptions for employees
who perform supervisory functions should reflect
this, and employers who expect employees to exer-
cise independent judgment should explain so in
their policies as well. While the NLRB can look
behind an employer’s stated job descriptions and
policies, these written documents are often the
starting point for the inquiry. !

NLRB Narrows Union Participation Eligibility by
Expanding “Supervisor” Definition
By Jeb Gerth, Waller Lansden Dortch and Davis LLP 
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T ennessee employers may once again follow
established vacation pay policies. The
Tennessee attorney general, in overruling the

Tennessee Department of Labor (TDOL), has deter-
mined that the Tenn. Code Ann. “effectively gives the
force of law to an employer’s policy or to a labor agree-
ment on the issue of whether unused vacation pay is
owed to an employee at his or her termination.” Tenn.
Op. Atty. Gen. No. 06-169 (Nov. 13, 2006). 

Employers commonly have vacation, sick leave
and/or paid time off policies providing that an
employee will not be paid for accrued but unused vaca-
tion time upon termination of employment. Under the
Tennessee Wage Payment Statute, “the final wages of
an employee who quits or is discharged … include any
vacation pay or other compensatory time that is owed
to the employee by virtue of company policy or labor
agreement.” Tenn. Code Ann. § 50-2-103(a)(3). The
statute expressly provides, however, that it “does not
mandate employers to provide vacations, either paid
or unpaid, nor does it require that employers establish
written vacation pay policies.” Id. Until last year, most
employers (and their lawyers) interpreted this statute

to mean that a company could enforce “use-it-or-lose-
it” vacation policies, under which unused time off was
forfeited upon termination of employment. 

As detailed in the attorney general’s opinion, last
year the TDOL began aggressively to disagree in cases
where employee handbooks included disclaimers to the
effect of “this handbook is not a contract.” The TDOL
took the position that an employee could rely on the
promise of vacation time in the employee handbook,
but the employer could not rely on the same handbook
to condition the vacation benefits on using them or
losing them. Given the relatively little amount of
money typically involved in such cases, many employers
found it impractical to challenge the TDOL in court. 

The attorney general has found the Wage Payment
Statute to be “unambiguous” on the issue — “an
employee’s final wages shall include unused vacation
pay only if an employer established a relevant policy
and if that policy obligates the employer to pay for such
compensation.” Tenn. Op. Atty. Gen. No. 06-169.
Thus, the Attorney General has effectively overruled
the TDOL’s interpretation of that statute, allowing
employers to once again follow their policies. !

Tennessee Attorney General Frees Employers To
Enforce Vacation Policies
By Brian A. Lapps Jr., Waller Lansden Dortch and Davis LLP

staple of First Amendment jurisprudence. Blumstein
said that a contrary standard would encourage
employees to take issues with their supervisors, “poten-
tially politicizing disagreements on the job site within
the bureaucracy.”

Section Secretary-Elect Professor Christine Cooper of
Loyola University Law School in Chicago said that the
case presented the court with a “tough call” and that “the
delicate balancing required by the dissenting opinions
may be too costly for our judicial system and for the search
for truth and efficiency in government operations.”

Nevertheless, Cooper said the court “chose the easy
way to clear court dockets by saying that public
employees never have constitutional protection for
statements made pursuant to their official duties.”

“Moreover,” said Estreicher, “as the court assumed,
public employees in most states are protected by
whistle-blower statutes and public policy tort actions
when clearly opposing the illegality, or perceived
legality, of their employer’s actions.”

Yale University Law School Professor Jack Balking
argued that a government employee who expresses con-
cerns in a public forum would become a “pariah” within
his organization. Writing on SCOTUS-blog, Balkin

said Ceballos places pubic employees in a catch-22 and
that “the effect of the court’s decision is to create very
strong incentives against whistle-blowing of any kind.”

Justice Kennedy’s opinion suggests, “A public
employer that wishes to encourage its employees to
voice concerns privately retains the option of insti-
tuting internal policies and procedures that are recep-
tive to employee criticism. Giving employees an
internal forum for their speech will discourage them
from concluding that the safest avenue of expression is
to state their views in public.”

One important questions raised by Souter’s dissent
and left unanswered is whether Ceballos would apply to
public college and university professors, whose writings
and speech are part of their official duties. Kennedy’s
decision recognizes this concern, acknowledging that
there is “some argument that expression related to
classroom instruction implicates additional constitu-
tional interests.” The court, however, chose to leave
that issue for another day. !

Reprinted from the ABA Journal, with permission from
and thanks to the author.

Supreme Court Reduces First Amendment Protection for Job-Related Speech
(continued from page 3)
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Retaliation claims are widely viewed as among
the most difficult for employers to defend. The
United States Supreme Court’s decision in

Burlington Northern & Santa Fe Railway Co. v. White
likely made them more so. The Burlington case has sig-
nificant implications for employees making com-
plaints of unlawful discrimination or harassment and
for employers responding to them. In Burlington, the
plaintiff initially complained internally of sex dis-
crimination and harassment by her immediate super-
visor. Her employer responded by launching an
investigation. It ultimately
suspended the supervisor and
required him to attend sex
harassment training. 

The problems began with
what happened next. The
plaintiff was assigned to less
desirable tasks within her job
classification. She filed an
EEOC charge of discrimina-
tion claiming sex discrimina-
tion and retaliation. The next
month, she filed a second
EEOC charge alleging that
management had placed her
under surveillance and was
monitoring her daily activi-
ties. Not long thereafter, the
she became involved in a dis-
agreement with another super-
visor and was suspended without pay. Her suspension
was eventually overturned through an internal grievance
procedure, and she was paid in full for the 37 days she
had been off work. She then filed a third EEOC charge,
alleging that her suspension was retaliatory. 

The Supreme Court heard the Burlington case to
resolve a key circuit split: what type of adverse employ-
ment action is significant enough to give rise to s retali-
ation claim? The Supreme Court’s answer was broader
than many courts previously had concluded. Under the
Burlington holding, any action that “well might have dis-
suaded a reasonable worker from making or supporting a
charge of discrimination” is actionable in a retaliation
lawsuit. This definition includes a wider range of actions
than the standard for discrimination claims, which gen-

erally only reaches actions that affect the more tangible
terms of an individual’s employment, such as pay, demo-
tion, failure to promote, suspension, discharge, and the
like. Not so with retaliation claims. That difference, says
the Supreme Court, is intentional. In fact, the Supreme
Court ruled that Title VII’s anti-retaliation provision can
even reach events outside the workplace. 

The range of alleged events that can form the basis
of a retaliation claim has some limitations. The chal-
lenged action must be material, that is, more than a
trivial harm. In the Supreme Court’s words: “[a]n

employee’s decision to report
discriminatory behavior
cannot immunize that
employee from those petty
slights or minor annoyances
that often take place at work
and that all employees expe-
rience.” In the Burlington
case specifically, the
employee’s reassignment to
more difficult job duties and
the 37-day suspension were
more than “petty slights” or
“minor annoyances.” 

The line drawn by the
Supreme Court is not
entirely clear. However,
actions challenged as retalia-
tory by an employee will be
judged by what the court

deemed an “objective” standard: would the actions dis-
courage a reasonable worker in the plaintiff ’s situation
from complaining? The court made clear that the
analysis can differ from employee to employee —
allowing for some subjectivity — mentioning that, for
example, while a schedule change may make little dif-
ference to many employees, it “may matter enormously
to a young mother with school age children.” As a
result, in the wake of the Burlington decision, even
minor job changes, as well as critical or unfair behavior
by supervisors or managers toward a complaining
employee, may be actionable, if a jury could determine
them to be motivated by unlawful retaliation and if an
employee in the plaintiff ’s shoes might be discouraged
from complaining. !

A Little Retaliation Goes a Long Way (Toward Liability)
By Jason Fisher and Bill Fiala, Waller Lansden Dortch and Davis LLP

[T]he Supreme Court
ruled that Title VII’s

anti-retaliation 
provision can even

reach events outside
the workplace.

8
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According to a recent article in the New England
Journal of Medicine, more than 22 million
Americans have limited English proficiency

(LEP). Glenn Flores, M.D., Language Barriers to Health
Care in the United States, New Engl. J. Med., 355:229-
231 (July 20, 2006). The article cites numerous exam-
ples of miscommunications that have led to
misdiagnosis and improper medical treatment. Such
tragic consequences are
avoidable, the article states,
if LEP patients are provided
qualified medical inter-
preters and meaningful
access to medical care. Id.

Health care providers
who receive Federal funds
are required to furnish a
competent interpreter to
LEP patients who do not
speak English as their pri-
mary language and who have
limited ability to read, write,
speak or understand English.
Title VI of the Civil Rights
Act of 1964 prohibits dis-
crimination based on
national origin. 45 U.S.C. §
2000d. The Supreme Court
has interpreted this prohibi-
tion as applying to conduct that has a disparate impact
on LEP persons. Accordingly, businesses that receive
Federal funds cannot restrict an individual from
enjoying privileges enjoyed by others, including health
care services. Any individual or entity that operates,
provides or engages in health services and receives any
Federal financial assistance from the Department of
Health and Human Services (DHHS) must take rea-
sonable steps to provide “meaningful access” to LEP
persons. DHHS issued policy guidance on February 1,
2002, advising that the failure to ensure that LEP per-
sons can effectively participate in or benefit from
Federally-assisted programs, including health care pro-
grams and services, may violate Federal law. 67 Fed.
Reg. 4968 (Feb. 1, 2002).

Complying with Federal guidelines requires bal-
ancing the need to provide meaningful access to LEP
patients with the burdens on the employer, consid-
ering four factors: (1) the number or proportion of LEP
persons from a particular language group who are eli-
gible to be served or likely to be encountered by the

health care provider; (2) the frequency with which
LEP individuals come in contact with the health care
provider; (3) the nature and importance of the serv-
ices; and (4) the resources available and the costs. 

There are two main ways for health care providers
to furnish interpretation services: (1) oral interpreters
in person or via telephone; and (2) written translation.
The choice of which one depends on the balance of

the four factors above. 
Health care employers can

hire bilingual staff, use con-
tract interpreters, use com-
munity volunteers or
establish a telephone inter-
preter service line. Qualified
interpreters must be able to
interpret competently, accu-
rately and impartially. An
interpreter must also demon-
strate ethics and confiden-
tiality, be familiar with any
specialized vocabulary, and
be able to interpret medical
terms and concepts. 

A provider cannot
require an LEP patient to use
a family member or friend as
an interpreter, and should
make patients aware that

they have the option of using a third-party inter-
preter free of charge. However, if the LEP patient
prefers to use a family member or friend to interpret,
a health care provider should respect the patient’s
wishes, so long as it does not adversely effect the pro-
vision of health care. 

Providers may be also be required to provide certain
“vital” documents in different languages. Whether a
document is “vital” depends on the nature of the infor-
mation and the consequence to the LEP patient if the
information is not provided in a language and format
that the patient understands. “Vital” documents may
include written consent forms, notices of eligibility
and explanation of rights. 

There is no “one-size-fits-all” solution. What is
reasonable for large health care providers may not be
for smaller ones. In any event, providers must use the
four-point balancing test to arrive at a reasonable
and practical way to effectively communicate with
LEP patients and give meaningful access to health
care services. !

Recent Article Highlights Healthcare Employers’
Obligation to Provide Interpreters
By Scott Shanker, Claire Miley and Cindy Reisz, Bass Berry & Sims PLC

A provider cannot
require an LEP patient

to use a family
member or friend 
as an interpreter.
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EMPLOYER-MANDATED MEDICAL APPOINTMENTS
NOT ALWAYS COMPENSABLE 

The time an employee spends obtaining medical veri-
fication of an illness to get a paid day off is not com-
pensable time, according to the Department of Labor
(DOL) in a recent opinion letter. There, the employer
frequently had employees with last-minute unsched-
uled absences on “high impact days,” such as
Thanksgiving, Christmas, New Year’s Day, Super Bowl
Sunday, or on days when the employee had previously
sought vacation time and was denied. If an employee
called in sick on one of these
or any other day, the
employer required medical
verification of the illness in
order for the employee to get
a paid sick day. The
employees sought pay for the
time spent getting the verifi-
cation, such as their travel
time and time attending the
medical appointment. 

The DOL disagreed, rea-
soning that sick day and sick
pay arrangements are a pri-
vate matter between the
employee and the employer,
according to the DOL. As
long as there are no restric-
tions placed on the
employee’s sick leave-related
activities that prevent normal, everyday pursuits, the
employee is not entitled to compensation. In this case,
the employer placed no restrictions on the activities of
the employees who are on sick leave and, therefore,
the time employees spend obtaining medical verifica-
tion of their illness to comply with the paid sick leave
policy is not compensable “hours worked.” The time
spent going to the doctor to get a paid day off was for
the benefit of the employee, and not the employer,
according to the DOL. Because the employer did not
benefit from the worker’s effort, it was not paid time.
This, of course, is different from situations where the
employer requires medical attention for work-related
reasons, such as a physical examination as a condition
of employment or for a workplace illness or injury.
Those circumstances typically require that the worker
be paid for his or her time. 

BONUSES PAID BY OUTSIDE VENDOR ARE PART
OF REGULAR RATE OF PAY 

The DOL recently concluded that bonuses paid by a
third party vendor to the employee as part of his or her
job are included in compensation if they are paid pur-
suant to a prior contract, promise or announcement.
For example, the employer sells products from several
vendors. One vendor sponsors a bonus program that
pays the employer a formula-based bonus earned by
the employee, which the employer passes on to the
employee. The bonus is announced beforehand and is

calculated on an established
set of criteria. Because this is
a nondiscretionary bonus,
the DOL determined that the
Fair Labor Standards Act
(FLSA) requires that these
amounts be included as wages
for the purposes of computing
overtime, even if they came
from a source other than the
employer. Because they are
payments announced to
employees who induce them
to work more steadily or
more efficiently, they are
regarded as part of the regular
rate of pay and must be con-
sidered when computing
overtime premium pay. 

CALCULATING OVERTIME IN SEPARATE JOBS AT
SEPARATE RATES 
Another DOL opinion letter recently clarified that an
employer may pay an employee overtime pay based on
the wage for the job she was working when she
incurred the overtime hours, even if she worked
another job at a higher hourly rate earlier in the work
week, as long as the employer takes four affirmative
steps and is not trying to manipulate the jobs to pay
the employee less. The affirmative steps are: (1)
showing that the employee performs two or more dif-
ferent kinds of work; (2) showing that there are dif-
ferent bona fide hourly rates; (3) agreeing with the
employee, before the work is performed, on how over-
time pay will be calculated; and (4) paying the
employee time-and-a-half the hourly rate for the job
worked during the overtime hours. !

Wage and Hour Updates
From the Wage and Hour Subgroup of Waller Lansden Dortch and Davis LLP

The time spent 
going to the doctor 
to get a paid day off
was for the benefit 
of the employee, 

and not 
the employer.

Labor & Employment Law  1/12/07  1:24 PM  Page 11



TENNESSEE BAR
A S S O C I A T I O N
TENNESSEE BAR
A S S O C I A T I O N

Tennessee Bar Association
221 Fourth Avenue North, Suite 400
Nashville, TN 37219

PRESORTED
STANDARD 

US POSTAGE-
PAID

Nashville, TN

Permit No. 929

Project1  1/12/07  2:41 PM  Page 2


